HDC
.9 LI
NEW YORK CITY ,
HOUSING DEVELOPMENT
CORPORATION

December 7, 2012

FINANCING
COMMITMENT AND AGREEMENT

PART I

Atlantic Yards B2 Owner, LLC

c/o Forest City Ratner Companies, LLC
1 Metrotech Center

23™ Floor

Brooklyn, New York 11201

Arin: Howard Klein

Re:  Atlantic Yards B2
(461 Dean Streer)
Block 1118, Lot 2
Brooklyn, New Yark (“Project™

Dear Mr. Klein:

Subject lo the terms and conditions hereinafter set forth in ihis Financing Commitment and
Agreement (the “Commitment”) and to the Approvals (as defined in Section 4(A)(1) below), the
New York City Housing Development Corporation (“IIDC™) hereby agrees to provide funds
(*HDC Funds™) to make a toan to Atlantic Yards B2 Owner, LLC (the “Bommower™) [or certain
costs of construction and the psrmanent finincing of the Project (defined herein) as well as
related expenses through the issvance of two serics of tax-exempt variable-rate long-term
obligations. Subject to the Approvals (as hereinafter defined), the first series of bonds is
expected to be issued on or before December 28, 2012 in an amount not to exceed $45,000,000
{Lthe “2(12 Bonds™ and the second tranche is expected to be issued on or before August 1, 2013

. in an amount not expeeted to exceed $46,966,000, (the 2013 Bonds™ and together with the 2012
Bonds, the “Bonds”). The Bonds are expected to be issued pursuant 1o a resolution of the
Members of HDC, as amended or supplemented from time to time (the “Resolution™).
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The HDC Funds will be advanced in part throngh a moripage Joan (the “Loan”) made by
HDC and assigned hy HDC Lo the Credit Facility Provider (as defined herein) and U.8. Bank
National Association, the trustee for the holders of the Bonds (the “Trustee™). The Loan will be
secured by one or more morigages (“Mortgage”) and evidenced by one or more mortgage notes.
(“Note”) and other documents [rom the Borrower. It is understood that at the Construction Loan
Closiug {defined below) New York State Urban Development Corporation (*UDC”) will be the
record legal owner of the Premises (as defined hercin) and that Botrower will hold a leasehold
interest in the Premises. '['he Borrower will obtain a Credit Facility (as defined in Section 4(ID)
hereof) in the form of a direct pay letter of credit in favor of the Trustee from The Bank of New
York Mellon (“Credit Facility Provider™} or such other Credit Facility Provider as may be
acceptable to HDC. It is dﬂhblpdlbd that the Credit Facility Provider will have one or more
participants in the transaction. It is understood that although HDC’s approval of all participants
who are involved in the transaction as of the closing, is required prior to the closing of the
transaction, HDC and the Trustee shall look solely to the Credit Facility Provider, and not its
participants, in the event of a default.

Subject to the terms and -conditions hercinafter set forth in this Commitment, HDC
further agrees 1o provide an additional portion of the funds for the construction and permanent
financing of the Project (“Additional Loan™). The Additional Loan will be ¢videnced by one or
more mottgage notes (“Addinional Note™) and secured through one or more mortgages
(“Additional Mortgage™) and other documenta from the Borrower., The Additional Loan is
described in Section 3(F) below.

This Commitment also comains ongoing obligations and financial undestakings as more
specifically sel forth herein of the Bomower, as well as Forest Cily Enterprises, Ing.
(“Guarantor”} regarding the Project, the Loan and the transactions contcmplated by this
Cormumnitment which shall coniinue for so long as this Commitment remains in effect.

The Project shall comply with all of the applicable terms and conditions set lorth in
Article 12 of the New York Privale Housing Finance Law, as amended {the “Act”), all
requirements of HDC, the Credit Facility Provider, all applicable New York City, State and
tederul laws, roles and regulations, and the following tertns and conditions:

1. Project

A.  The Project will consist of one 32 story multi-family rental housing facility
containing a total of 363 unils, comprised of: 149 stadio units, 166 one-bedroom units and 47
two-bedroom units, plus one . two-bedroom umit to be occupied by the supcrintendent;
approximately 3,700 square feet of commercial space and approximalely 15,800 square feet of
storage space, which is amicipated to be leased to the owner of the Barclays Arena, all to be
constructed at 461 Dean Street, in Brooklyn, New York (the “Project”).

The fee interest in the Project site is currently held by UDC. During the Scheduled
Construction Period (as defined on Exhibit 1 hereof), the Borrower will hold a leaschold imerest
in the sile pursuant to a certain Development Lease between UDC and Borrower, as an assignee -
(the “Development Lease”). UDC will convey its fce interest in the Project sile to Borrower
upon completion of construction in accordance with the Development Lease.

"
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The Rorrower shall provide that no less than tiventy percent (20%) of the Project, which
equals seventy-three (73} of the residential units i the Project, shall be qualified low income
unils (“Low Income Units”) under Section 42 and 142 of the Internal Revenue Code of 1986
(the “Code™) and are to be rented to households whose incomes do not exceed 30% ol the New
York City Arca Median Income (“AMI™); of these units, no less than fiftecn (15%) percemt
which equals eleven (11} units shall be rented to households whose incomes do not exceed 40%
of AMI. Additionally, those 73 units must be distributed throughout the Project and such
distribution of units must be approved by HDC in its reasonable discretion prior to and as a
condition of the Construction: Loan Closing. Tn addition, (i) thirty-six (36) of the residential units
in the Projeét will have rents set at 80% of AMI and may be reated to households whose incomes
will not excced 100% of AMI (“Moderate Income Units™), (ii) thirty-six {36) of the residential
units will have rents set at 120% of AMI and may bhe rented to households whose incomes will
not exceed 140% of AMI and (iii) thirty-six (36) residential units will have rents set at 150% of
AMI and may be rented 1o households whose incomes will not exceed 160% ol AMI
(collectively, the “Middle Income Units™). The remaining fifty percent (50%) of the residential
units which equals one hundred and eighty-one (181) untls shall have market rate rents (*Market
Rate Units”) but shall be subject to Rent Stabilization and other regulatory requirements
contained in the HDC Regulatory Agreement (as defined in Part II, Section 2(A) of this
Commnitment). The Project will be nperated as a rental housing project subject to the marketing,
use and occupancy restrictions contained in the HDC Regulaiory Agreement.

B. . Prior lo the issuance of the Bonds, the Borrower shall provide 1o HDC and Bond
Counsel all information and decumentation satisfactory to HDC and Bond Counsel necessary to
establish and support a Bond Counsel opinion that interest on the Bonds is not included in gross
jncome for ‘Federal income tax pwpoeses. The Borrower, the Borrower’s architect and the
Borrower’s accoumant shall supply o HDC’s bond counsel, Hawking, Delafield & Wood, One
Chase Manhattan Plaza New York, New York 10005 (“Bond Counsel”) the information
required by Bond Counsel in a Developer’s Tax Certification, which inlormation must indicate
thai at least ninely-five percent (95%) of the proceeds of the Bonds are expected to he used 10
pay qualified costs (“Qualitied Costs™) as set forth in the Developer’s Tax Certibication.

C. Prior to disbursement of the last ten percent (10%) of the proceeds of all series of
the Bonds, the Botrower shall certify to HDC, Trustee and Credit Facility Provider that (i) it has
complied with the Developer’s Tax Cerlification and (i) it will be able to deliver the
accouniant’s, architect’s and the Borrower’s cettifications required to be delivered at the time of
final drawdown of the proceeds of the Bonds pursuant to the Developer's Tax Certification.

"Trior to the last advance under the Loan, the Bomrower, the Domowet’s architect and the
Borrower’s accountant must certify to HDC, Trustee and Credit Facility Provider as set forth in
(he Developer’s Tax Certification that at least nincty-five percent (93%) ol the proceeds of the
Bonds were used lo pay Qualified Costs as set forth in the Developer’s Tax Certification. Tf such

certificates cannot be delivered then the amount of the Loan shall be reduced to an amount which

shall enable such certificates to be delivered. The Borrower certifies and agrees to ensure that
such certificalions remain true and complete for the period of time necessary to preserve the
exclusion from gross income for federal incomne tax purposes of interest on the Bonds.
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. The plans and specifications for the Project (“Plans and Spéciﬁcations”) and the
trade payment breakdowns shall be approved by the Credit Facility Provider or its successors,
which is expected to scrvice the Loan and the Additional Loan during construction.

2. The Borrower -

'The Borrower represents that it is a single purpose Delaware limited liability company
formed solely for the purpuse of acquiring, constructing, equipping, leasing and owning the
Project. The Borrower’s managing member is owned by Forest City New York Member LLC
which is wholly owned by Forest City Rental Propertics Corporation, an entity 100% owned and
controlled by Forest City Enterprises, Inc. Upon the execution of this Commitmeni, the
Borrower shall complete and return to HDC the Borrower’s Contact Information attached hercto
as Exhibit 2. Subsequent to Construction Loan Closing, Borrower intends to admit Arizona State
Retiremeni System (“ASRS”), or an entity controlled by ASRS as Borrower’s investor member,
in accordance with the organizational. chart attached hereto and HDC hercby approves of such
change

3. Loan arxl the Additional [oan

A, The principal amount of the Loan shall not exceed $91,960,000 (suhject to,
among other things, the terms and conditions of Section 4(A)(1) hereof). In no event shall such
principal amount exceed the principal amount of the Credit Facility (as defined in Section 4(D)
hereol). The term of the Loan shall not execed thirty-four (34) yeurs. ‘The Credit Facility
Provider shall provide notice to HDC that the construction is completed in accordance with such
terms and conditions as may be agreed to between the Credit Facility Provider and the Borrower,
as well as the conditions set forth herein, which shall include, bul not be limited to: (i) evidence
that the Project has been issued a Temporary Certificate of Occupancy; (ii) the Project has

received a Certificate of Eligibility pursnant to Section 421-a of the New York Real Property
Tax Law; (ili) the Projeet has achieved the minimum gross rental aclievement as described on
Exhibit 2 hereto; and, (iv) the Project has achieved an overall debt service coverage ratio of 1.15
with respect 10 the Loun and Additional Loan, assuming an underwriting rate of 5.57%, with
respect to the Loan (the date of the giving of such notice is referred to herein as the
“Construction Completion Datc™), (v) an architect’s certificule and construction monitor’s
certilicate in the forms attached hereto as Exhibits 3 and 4, respectively, and (vi) a final
Developer’s Tax Centification. The Construction Completion Date shall not be more than 36
months from Construction Loan Closing, which dale shall not be extended without the prior
written consent of IIDC and which consent will not be unreasonably withheld. In the event the
Barrower is not able to meet the debt service coverage ratio on the Loan and the Additional
ILoan, the Borrower shall be required to pay down the Loan to an amount satisfactory to mect the
debt service coverage ratio of 1.15.

B. The Loan shall be required to be repaid in monthly installments sufficient to pay
interest and principal, if any, on the Bonds as required by the Credit Facility Provider and HDC.
HDC’s approval shall be required for any modification of the amortization schedule of the Loan
and/or the Bonds (whether or not HDC 15 then the holder of the Notc and the Mortgage), which
approval shall he in HDC’s sole discretion. The Borrower shall have the option to purchase
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interesl rate protection with respect 1o the Loan, which agreement shall be acceptable to HDC,

The Loan documents shall provide for a late fee as determined by the Credit Facility Provider,
except that during any period when HDC is the holder of the Note and Mortgage, the late fee
shall be the same as under the Additional Loan.

C. Except for the Additional Loan, no other financing shall be permitted at any time
wilh respect to the Project unless such financing has been approved by HDC and the Credit
Facility Provider. The Mortgage and the Note shall be based on the mortgage and morlgage note
fonms provided by the Credit Facility Provider and approved by HDC and shall comply with all
requirements of this Commitment. i

D. 1. Prepayments of the Loan, in whole or in part, shall be permitied only
during the period in which the Bonds can be optionally redeemed from such prepayments
pursudnt to the terms of the Resolution. The Bortower shall be required to pay any premiurns
and costs associated with the redemption of the Bonds which would result from a prepayment of
the Loan including, but not limited to, accrued interest on the Loan to the date of redemption of
the Bonds. No prepayments of the Loan may be permitted, however, until the Additional Loan
has been pad in [ull.

2. To compensate IIDC for continued monitoring of the Project for
compliance with the HDC Regulatory Agreement after a prepayment in full of the Loan, the
Barrower shall he required to pay to HDC an amowt equal o Lhe lesser of () the present value
{bascd on the Daily Treasury Yield Curve Rates, as published by the US Department of the
Treasury) of an annual fee of 0.10% on the ouistanding balance of the Loan at the time of
prepayment calculated to the end of the Project’s Occupancy Restriction Period; or (ii) $50 per
- Low Income Unit and Middle Income Unit per year for each remaining year in the Project’s
Occupancy Restriction Period (as such term is defined in the HDC Regulatory Agrecment),

3. Further, where the Project is not in Lumplmnce wilh the HDC Repulatory
Agreement on the date thal a request for prepayment {s made o HDC, Bomower shall be
required to enter into a Compliance Escrow Agreement with HDC pioviding that, in addition to
the payment required by Paragraph 2 above, Borrower shall, with respect to the Low Income and
Middle Income TUnits deposit an amount equal to the higher of (x) $25 per unit per month for the
remainder of the Ocoupancy Restriction Period or () $10,000 (the “Compliance Escrow™. The
Compliance Lscrow shall be applied ratably by 1IDC 1o monitor compliance with the HDC
Regulatory Agreement, once the Project is restored to compliance, any balance of the
Compliance Escrow will be refunded to Borrower, without interest. ~

4, To compensate HDC for continued Low Income Mousing Tax Credijt
Monitoring, 1f applicable, after a prepayment in full of the Loan, the Borrower shall be required
to pay 1o HDC simultaneously with such prepayment, an amount equal to the presemt value
(based on the Daily Treasury Yield Curve Rates, as published by the 1.S. Department of the
Treasury) of the annual Low Income Housing Tax Credit monitoring fee squal 10 0.75% of the
maximum annual tax credit rent for the mortgaged property’s Low Income Units at the time of
the prepayment, calculated through the end of the Low Income iIousmg Tax Credit period for
the mortgaged propert}
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E. Any increase in the amount of the Loan prior to or after the closing of the Loan
(tbe “Loan Closing” er the “Construction Loan Closing”) shall be at the sole discretion of HDC
and upon such lemms, conditions and interest rates as HDC may require, including payment by
the Borrower to HDC of the Costs of Issance (as defined in Scetion 6(A)(2) hereof) of any
additional bonds necessary to fund the increase of the Loan. In addition, any increase in the
Loan shall be accompanied by a corresponding increase in the amount of the Credit Facility (as -
defined in Section 4(D)} hereot).

E The additional loan shall consist of a sccond priority loan in a principal amount
not 1o exceed $11,605,000 (the “Additional Loan”). The forms of the Additional Mortgage and
the Additional Note that secure and evidence the Additional Loan shall be provided by and/or be
acceptable to HDC. During the scheduled construction period, the Additional Loan will provide
for interest-only payments at an interest rate of 1% per annum on advanced funds only, plus the
servicing fec, if any, charged by the Credit Facility Provider. The Additional Loan shall be
coterminous with the Loan; however, the Additional Loan shall be due upon the datc the Loan is
prepaid in whole orin part if the Loan is prepaid prior to its maturily date. The Additional Loan
may be prepaid at any time without penalty. A late charge of 4% of the smount due shail be
wharged on any payment of principal und/or interest due on the Additional Toun which is
received fifteen (15) or more days after the date the payment is dve. Any increase in the
Additional Loan shall be at the sole discretion of HDC and upon such tenus, conditions and
interest rates as HDC may tequire. The Additional Motigage shall be subordinate to the
Mortgage and shall be subject to subordination provisions between the Credit Facility Provider
and TIDC that shall be in form and content satisfactory to HIDC.

G. 1. As a condilion to HDC funding the Loan and the Additional Loan, the
Borrower shall be required to enter into two ascrow agreements acceptable to ITDC at the time of
exccution. The first escrow agreement shall be an Additional Loan Escrow Agreement {the
“Additional Loan Escrow Agreement™, which shall require the Borrower Lo fund an escrow
account (the “Additional Loan Escrow Account”) in the event that the Borrower elects a
permanent Credit Facility with a torm of less than 20 years. The Additional Loan Escraw
Account will be funded from Project cash flow in accordance with the funding schedule set forth
in Exhibit 1 ammexcd herefo. A failure by the Borrower to comply with the terms of the
Additional Loan Escrow Agrecment will result in an Event of Default under the Additional
Loan. The second escrow agrecment shall be an Additional Security Escrow Agreement (the
“Additional Securily Escrow Agreement”), which shall require the Borrower to fund an escrow
account (the “Additional Security Fscrow Account”), on or before receipt of the Temporary
Cerlificate of Occupancy. The Additional Security Escrow Account shall be funded as follows;
() $250,000. upon receipt of the Temporary Certificate of Occupancy for the Project and ;(i)
monthly installments of $20,000. commencing on the first day of the first month following the
receipt of the Temporary Certificate of Occupancy for the Project and continuing for each
consecutive month thereafter for the next twelve months or until such time as the Additional
Security Fscrow Accounl has a balance of $500,000.

2. In addition to the Additional Luan Escrow Accouant, if, upon the
commencement of a permanent Credit Facility (the “Permanent Credit Facility”) with. an
expiration prior to year 20 of the permanent Loan term, the Project has not generated a debt
service coverage of 1.15 on the Loan and the Additional Loan for the previous 3 months of

TACleskng Dernmantstdttantic Yards =0 CommitmentB.doex 6




operations, HDC reserves the tight to require that the Borrower either a) post a letter of credit or
b) deposit cash, in the amount of the income shorifall. The letter of credit or cash deposit shall be
released 1o Borrower upon the achicvement for three consecutive months of a 1.13 debt service
coverage.

H. The Loan and the Additional Loan shall be cross-defaulied.
4, Bonds

A 1. . This Commitment to provide the Loan is subject to, amung other things,
{i) the adoption of the Resolution by the Members of HDC in their sole and absolute discretion,
(i1) the receipt and retention by HDC of adequate private uctivity bond volume cap from the City
and/or State of New York to enable HDC to issue not only the Bonds in the amounts and at the
times contcmplated by this Commitment but also to issuc bonds for its other presently -
. contemplated financings, as determined by HDC in its sole and absolute discretion, (iii) the
approval by HDC of the Borrower and its Members as set forth in Section 2 hereot, (iv) the
environmental approval of the Project as set forth in Part [T, Section 1 of this Commitment, (v)
the approval of the issuance of the Bonds by the Mayor of The City of New York purssant to the
Tax Equity and Fiscal Responsibility Act of 1982, as amended, and (vi) the approval of the
issuance ol the Bonds by the Comptroller of The City of New York pursuant to the provisions of
the Act {collectively, the “Loan Approvals™).

This Commitment, insofar as it pertains (o the making of the Additional Loan, is subject
to the upproval of the Additional Loan by the Members of HDC in their sole and absolute
discretion (the “Additional Loan Approval”; the Loan Approvals and the Additional Loan
Approval being collectively refexred to herein as the “Approvals™).

If the Approvals are not obtained, then upon return to the Borrower, without interest, of
any temaining portion of the Commitment Fee (as defined in Scction 6(A)(1) hereof) after
application of the Commitment Fet to HDC's ount-of-pocket costs and expenses and Costs of
Lssuance (as defined in Section 6(A)(2) hereof) associated with the Loan, this Commitiment shall
be null and void and the parties shall have no other rights against or obligations to each other in
connection with the financing of the Project.

2, This Commitment is further subject to the sale and delivery by HDC of its Bonds
under such conditions as are reasonably determined by HDC to be sufficient o make the Loan
under the ferms herein deseribed. Tf HDC cannot sell and deliver its Bonds as aforesaid, HDC
" shall inform the Borrower of the texms and conditions upon which the Bonds may be sold so that
the Borrower cun determine if it desires IIDC to scll the Bonds upon those terms, provided that
TIDC may request the Borrower to provide such additional fees, discounts, or securily as HDC
may deem necessary. If the Borrower declines to comply with such additional financial
requirements then any remaining portion of the Conunilment ¥ee, after application of the
Commitment Fee to HDC's out-of-pocket costs and expenses associated with this financing and
Costs of Issuance incurred, shall he retumed to the Bomower, without interest; provided,
however, that in the ¢vent the Commitment Fee is not sulficient to pay such costs and expenses
and Costs of Issuance (the “Deficiency™), the Borrower shall provide sutficient funds to make up
the Deficiency. Upon retum of the Commitinent Fee, as adjusted, or provision of additional
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funds 16 HDC to make up the Deficiency, the parties shall have no further rights or claims
against or obligations to ecach other in connection with the Project financing and this
Commitment shakl be null and void, without further force and cffect except for the provisions of
Sections 4(B), 10 and 11 hereof. :

B. The Bomrower understands and agrees that this Commitment, and HDC’s
obligation to make the Loan contemplated hereby, are contingent upon the issuance, sale, closing
and delivery of the Bonds. The Borrower agrees that HDC, in its sole discretion, shall determine
the aggregate principal amounl of the Bonds to be issued and whether HDC will issue and sell
the Bonds. IIDC will not issue and sell the Bonds unless it receives the Credit Facility (as
delined in Section 4(D) hereof). No liability shall atiach to HDC for failure, for any reason, to
issue or sell the Bonds or to provide sufficient proceeds at adequate interest rates 1o make the
Loan contemplated hereunder, and the Borrower agrees not to assert any claims agamnst HIDC
with regard thereto. The Borrower hereby covenants and agrees that it will indemnity, defend
and hold HDC and its present (as of the date hereof) and future officers, members, employees
and agents harmless ftom and against any and all claims made or loss suffered by any person or
entity having or contemplating a business relationship with the Borrower with respect to the
Project (e.g., the Borrower’s agents, contractors, parlners or tembers or its proposed agents
contractors, partners or members) if such claims or loss are alleged or found to be a direct or
indirect result of ADC’s inability to consunumate the sale of the Bonds and/or to make the Loan
as contemplated under this Commitment.

(. - The Borrower acknowledges and agrees that HDC is relying upon the Bormower’s
cxecution of this Commitment and the Borrower’s intentjon to cnter into the Loan transuction
contemplated herein in determining whether to issue and sell the Bonds and the aggregate
principal amount of the Bonds to be issued.

D. As a condition w0 making the Loan, HDC will require the Borrower 1o obtain
credit enhancement for the Bonds (“Credit Facility”) in form. and substance and from an-entity’
satisfactory to HDC. A letter of credit from Credit Facility Provider with at least a short texm
rating of A from Standard & Poor’s Ratings Services and a long-term and short-term rating of at
least A2/P-1 from Moody’s Investors Service (“Minimwn Bank Rating Requirement”). The
Credit Facility Provider must maintain a Minimum Bank Rating Requirement for the term of the
Credit Facility, In the event that the rating on the Credit Facility Provider falls below the
Minimtm Rank Rating Requirement, Borrower understands and agrees that HDC will require (i)
the Credit Facility be replaced wilh a Credit Facility substantially in the form of the current
Credit Facility from an entity that mects the Minimum Bank Rating Requirement or (i) a
confirmatory letter of credit of the Credit Facility satisfactory to HDC, {rom an entity thal meets
the Minimum Bank Rating Requirement, to be delivered o HDC within ninety (90) days of the
applicable downgrade. The Borrower shall comply with all terms and conditions of any Credit
Facility Provider related to the Credit Facility and/or any confirmatory leller of credit.

5. Tuture Issuance of Bonds. Multi-Year Financings

Not all of the Bonds will be issued at the Loan Closing. HDC expects to issue the Bonds
in onc or more series (“Multi-Year Financings™} on or before August 1, 2013, Prior to or at the
Loan Closing, and with respect to the Multi-Year Financings only, the Borrower, Credit Facility
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Provider and HDC shall enter inlo a Bond Issuance Agreement regarding HDC’s obligution Lo
issue and sell the Bonds (“Bond Issuance Agreemenl” or “BIA”). The portion of the Loan
allocated to the 2013 Bonds is expected to be $46,690,000 and shall be poverned by the Bond
Issuance Agreement, to the extent applicable. To the extent any terms of this Commitment are
inconsistent with the terms of the BIA, the terms of the BIA shall control, In the event HDC does
not issue the 2013 Bonds, HDC agrees that the Credit Facility Provider and any approved
participant may purchase participations in the Loan up to the amount of the 2013 Bonds on terms
acceptable to HDC. ‘

6. [IDC Fecs

A. 1. Commitment TFee - A fee equal to $919,600 (the “Commitment Fee™), of -
which $229,900 shall be u reservation fee (the “Reservation Fee™) which Reservation Fee shall
be paid and decmed fully earned and nounrefundable upon execution of the Commitment. The
halance of the Commitment Fee (&689 J700) shall be paid al or prior to Construction Loan
Closing and shall be desmed earned in full by HDC at the Construction Loan Closing. The
Commitment Fee is non-relundable except as provided in Section 4(A) hereof.

2. Costs of Tssuance Fee — Before the issuance of ¢ach series of Bonds, the Borrower
‘shall pay HDC by certified check or other means of payment acceptable to HDC an amount
equal to all estimated Costs of Lssuance (as defined below) as determined by HDC for such series
of Bonds (“Costs of [ssuance Fee™). “Costs of Issuance” means, with respect to the issuance and
sale of one or more sertes of Bonds, all items of expense, directly or indirectly paid or payable by
HDC and related to the authorization, sale and issuance of such Bonds, including but not limited
to printing costs, costs ol preparation and repioduction of documents, fiting and recording l(ees,
nitial fees and charges of the Trustee, legal fees and churges including without limitation legal
fees and expenses of Bond Counsel and counsels to the underwsiter and/ur purchaser of such
Bonds and the Trustee, [ees and disbursements of consultants and professionals including the
underwriters, financial advisors or privale placement agents or remarketing agents for such
Bonds, costs of credit ratings, foes and charges for preparation, execution, transportation and
safckeeping ot such Bonds, and any other cost, charge or fec in connection with the ¢riginal
issuance of such Boends, The Costs of [ssuance Fee shall be used by HDC to seeure the payment
of all Costs of Issuance incurred by HDC in connection with the issuance of such Bonds and
similar costs associated with the redemption of such Bonds in the event the Loan is not made. If
the actual Costs of Tssuance are lower than the Costs of Issuance Fee, then the remaining pottion
of the Costs of Issuance Fee shall be refunded to the Borrower without interest; if the actual
Costs of Issuance are higher than the Costs of Issuance Fee, then the Borrower shall pay such
amount to HDC upon demand.

kR In the event that the Project has not achieved Loan Closing by the Expiration Date

(as defined in Section 8 hereof), this Commitment may be extended at the sole discretion of

HDC. In conneclion with any such extension of this Commitment, the Borrower may be

required to deposit supplementary fees. Both the amount and the terms of the supplementary
 fees shall be determined by HDC.

B. Servicing_kee - The Bowower shall pay to 1IDC an annual servicing fee
commeneing upon the earlier of (i) 36 months from Loan Closing or {ii} the Construction
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Completion Date. The annual servicing fee shall be payable to HDC on each interest payment
date for the Bonds. The annual servicing fee shall equal .22% of the then outstanding principal
balance of the Loan and shall include the Trustee’s fees.

C. i. Tender Agent and Remarketing Ayent Fees - The Borrower shall pay all
focs, costs and oxpenses of the lender agent and the rematketing agent {or the Bonds.

2. Trustee and Rating Agency Fees - Commencing at Construction L.oan
Closing the Borrower shall pay on a monthly basis annual Trustee and Raling Agency Fees equal
to 0.02% on the outstanding principal balance of the Loan calculated on the basis of a 360-day
year consisting of twelve 30-day months. Commencing on the date Borrower is required 10 pay
the Setvicing Fee, the Trustee’s Fee shall be paid in accordance with Section 6(B) above.

D.  Internal Revenue Service Amount - The Borrower shall pay any amount, for

rebate or otherwise, required o be paid to the Federal government by HDC in conmection with
the Bonds under provisions of the Internal Revenue Code if such amonnt is not otherwise
available in‘the accounts established under the Resolution, as well as any costs incurred by HDC
in calculating such amount.

E. On-going Fees - The RBorrower shall pay any on-going fees related to the Bonds
and the Resolution, including without Jimitation, rating agency fees, HDC’s Bond Counsel fees,
negative arbitrage, bond regisiration fees, and rcbate compliance fees, if any. In the event the
Project receives an allocation of Federal Low Income Housing Tax Credits (“LIHTC™) the
Borrower shall pay any allocation and/or monitoring fees of any governmental agency allocating,
and/or monitoring such tax credits. The Borrower shall pay the cost of annual arbitrage rebate
compliance monitoring. '

F. Adjustments — The amount of all (ees which are based on the amount of the Loan
shall be adjusted, without farther written-amendment of this Commitment, in the event of a
change in the Loan atnount set forth in Section 3(A) hereof prior to Loan Closing, as provided
hetein, After Loan Closing, these fees shall be increased proportionately in the event of an

increase in the amount of the Loan, but shall not be decreased in the event of a reduction in the -

amount of the Loan,

G. State Bond Issuance Charee — On or before the date of Loan Closing, the
Borrower shall pay HDC a fee equal $378.000 representing the amount of the Bond Isswance
Charge assessed by the Staie of New York (“Bond Issuance Charge™) on the 2012 Bonds. On or
before the issuance of the 2013 Bonds, Borrower shall pay a Bond Issuance Charge equal 1o
$394.464, The Borrower shall pay the Bond Issuance Charge to HDC by cerntified or official
bank check or other means acceptable to HDC. '

7. Loan Agreement

The Loan is suhject Lv the execution of a toan agrecment between the Bomrower and HDC
for the Project (“Loan Agreement™) which shall be in form and content acceptable to HDC and
the Credit Facitity Provider. The Loan Agreement shall contain, in addition to the indemnity and
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financial obligations set forth in this Commitment, such other indemmity requirements of the
Borrower and/or Cuarantor as HDC may require.

8. ‘Term of the Commitment, Extensions and Notice

A Unless sooner terminated in accordance with Sections 4(A) or 9 hereof, the
expiration date of this Commitment shall be December 31,2012 (“Expiration Date”).

B. At its sole discretion, HNDC may extend this Commitment pursuant to Section
6(A)(3) hereof, and upon such other terms as it may require, including, without limitation,
evidence of the consent to such extension by the Credit Facility Provider.

C. The parties shall provide notice to each other by mail, telecopier er clectronic
transmission, or hand delivery whenever notice is required in this Commitment. HDC shall send
all notices to the Borrower and Guarantor to the address stated on the first page of this
Commitment, with a copy to Ringham McCutchen, LLP Attn: Martin Siroka, Esq., 399 Park
Avenue, New York, New York 10022, unless othcrwise instructed by the Borrowet or
Guaranior, as applicable. Notice shall be deomed given three (3) business days after mailing by
the party giving such notice, or upon hand delivery or refusal of delivery, or upon receipt of
telecopy or e-mail by the party receiving such notice, as the case may bc

D. The Borrower may not assign this Commitment without HDC’s pnor written,
consent, to be granted in FIDC’s sole and abselute discretion.

9. Termination

A Upon the failure of the Borrower to comply with the terms of this Commitment
prior to the issuance of the Bonds, HDC may give notice thereof (with a reasonable period to
cure or correct as determined solely by HDC, but in no event less Lhan ten (10) business days) to
the Borrower or Guarantor, as applicable. If such violation is not corrected or cured within the
time period specified by H DC in the notice then this Copumitment shall be terminated.

R. In the event of any termination or voiding of this Commitment prior to the
issuance of the Bonds the purties hereto shall have no obligations 1o or rights against each other
with respect to the financing, of the Project and shall relcase each other from any or all claims or
damages in connection with the transactions contemplated under this Agreement, except that the
obligations of the Burrower or Guarantor, as applicable, as sct forth in Sections 4(A), 4(B), 9 and
10 hereof shall survive until satislied.

10. Indempification

A. The Bomrower covenants and agrees, absolutely and unconditionally, at its sole
cost and expense, (i) to indemnify, defend and hold hannless HDC and each of its past, present
and future Moembers, officers, employees and agemts.{each individually a “Covered Parly”) from
any and all claims, actions, suits or proceedings arising from, out of, attributable to, by reason of
or resulling from JIDC’s issuance of this Commitment, the SEQRA (as defined herein) review
process und findings, the sale of or the inability to scll the Bonds, the muking of the Loan and/or
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the Additional Loan andfor the holding or assignment of the Note, the Additional Note, the
Mortgage ov the Additional Mortgage, as applicable (collectively, the “Covered Proceedings™)
which Covered Proceedings arise from or out of, arc attributable to, or result from any acts or
omissions of the Borrower, its members and their employees or agents in connection with this
Commitment, the Project, the Loan or thc Additional T.oan, including but not limited to the
Mortgage, the Additional Mortgage, the Nots, the Additional Note and the Bonds, but excluding
Covered Proceedings finally determined to have resulted from a Covered Patty’s own gross
negligence or wiltful misconduct, and (if) to pay any and all expenses, costs and chatges of any
kind or nature, whether foreseen or unforeseen, inchuding, without Limitation, attorneys’ and
experts’ fees and expenses and court and discovery cosis {collectively, “Legal Fees™) which
]yl Fees are imposed upon, incurred by or awarded against a Covered Party.

B. 1. Promptly afler receipt by a Covered Party of notice of the commencement
of any Covered Proceeding, HDC, on behalf of itself and cach Covered Party, shall, it a claim in
respect thereot is to be made against the Borrower hercunder, notify the Borrower of the
cornmencement thereof; but the omission to so notify shall not relieve the Borrower from any
obligation hereunder unless such fuilure to so notify shall materially prejudice the Borrower’s
rights hereunder or the Borrower’s ability or opportunity to assume the defense of any Covered
Party hereunder.

2. Tn the cvent that any Covered Proceeding is brought against any Covered Party,
and such Covered Party notifies the Borrowes of the commencement thereof, the Borrawer shall
be entitled to participate in and shall assume the defense thersol with counsel selected by the
Borrower and reasonably satisfactory to such Covered Patty, provided, however, the Borrowes
agrees that it shall not (a) settle any Covered Proceedings which are covered under this Section
10 whetein the settlement of such Covercd Proceeding woulkd contain admissions of fault, guilt
or wrongdoing on the parl of a Covered Party without the prior written consent of such Covered
Party, or (b} except in the case of 4 settlement, refrain from the appeal of any decision which is
adverse to any Covered Party without the consent of such Covered Party which consent shall not
be unreasonably withheld or delayed.

3. If counsel who is representing the Covered Parties and the Borrower hereunder in
defense of such Covered Proceeding shall have concluded in good faith that a conflict of interest
exists between such Covered Parties and the Borrower, and if the Covered Parties determine that
the confliet is not one that can be waived, or for any other rcason elect not to waive the conflict,
then, so long as such conflict continues, such Covered Parties shall have the right to retain a
separate counsel or firm and to partjcipate in the defense of any such action on their own behalf;
and all Legal Fees incurred by such Covered Parties shall be bome by the Borrower. If such
separate counsel shall have concluded in good faith that a contlict of intercst exists helween any
of the Covered Parties and if the Covered Parties determine that the conflict is not one that can
be wajved, or for any other reason elect not to waive the conflict, then, so long as such conflict
continues, each such Covered Parly, with respect to which such a conflict exisis, shall have the
right to participate in the defense of any such action on its own behalf; and all Legal Fees
incurred by each such Covered Party shall be borne by the Borrower; provided that any such
partics who do mol have a conflict with each othet shall be represented by (he same counsel,
Any separate counsel shall be upproved by the Borrower which consent” shall nol be
unreasonably withheld.
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4, If separate counsel are employed as described above, the Borrower and any such
Coverud Party agree 1o cooperate as may rcasonably be required in order 1o ensure the proper
and adequate defense of any Covered Proceeding, including, but net limited to, making available
to each other, and their counscls and accountants, al! books and records relating to such Covered
Proceeding, but if any such counsel reasonably determines that the rendering of such assistance:
will adversely affect the defense of their client, such counsel shall not be required to comply wilh
the terms of this sentence. Notwithstanding the foregoing, each counsel selected by a Covered
Party because of the existence of a condlict of intercst as provided above shall be permitied to
participate in the defense of such Covered Proceeding, provided that counsel selected by the
Borrower shall be lead counsel (“Lead Counsel™) with respect to such defense and shall (except
to the exlent of a conflict of interest) control such defense. It is the intent of the Borrower and
the Covered Parlies that any scparate counsel representing a Covered Party shall use-its
reasonable cfforts to avoid duplication of legal work undertaken by Lead Counsel to reduce fees
amd costs which may be due hercunder.  All settlements of any Covered Proceeding made in
accordance with these provisions, which are consented to in writing by the Borrower, shall be
paid in full by the Borrower in accordance with its consent. A party claiming slatus as a
“Covered Party” shall be bound by the foregoing by virtue of HDC’s issuance of this
Commitment, Beforc the Borrower’s defense of such Covered Party shall commenee, the
Covered Party shall execute an agreement to be bound by the foregeing.

C.  Tf the Borrower fails to pay all or any portion of the Legal Fees duc under this
Scction 10 within thirty (30) days from demand of a Covered Party, the amcunt of such Legal
Fees and all other sums payable by the Borrower to a Covered Party under this Section 10 shall
bear interest from the date of demand at the prime rate of interest as reported from day to day in
The Wall Street Journal as the base rate on corporale loans posted by at least 75% of the nation’s
thirly largest banks, plus four percent (4%) per annum, or, if such prime rate is no longer
available, the base rate or prime rate of interest of any “Money Center” bank: designated by HDC
in its sole discretion, plus four percent (4%) per annum. The Borrower hereby agrees to pay all
reasonable costs, charges and expenses, including (without limitation) reasonable attorneys’ fees,
actual out-of-pocket expenses and costs of collection, that may be incutred by any Covered Party
in enforcing the covenants and agreements of the Borrower under this Section 10.

11, Guarantor

A The Guarantor agrees absolutely and unconditionally to gnaranty to HDC alt of
the obligations of the Borrower under this Commitment set forth below for as long as those
obligations remain outstanding, except that the obligations of the Guarantor set forth in () below
shall terminale upon the issuance of a Temporary Certificate of Occupancy for the Project.:

(i)  Payment of the Deficiency, if any, referenced in Part 1, Section 4(A)(2);
payment of the actual Costs of Issvance to the extent that actual Cosls of Issuance
exceed the Costs of Issuance Fee referenced in Part I, Section 6{AX2); pavment of
the TIDC servicing fee et forth in Part [, Section 6(B) of this Commitment;
payment of the fecs and expenses of the Trustee, tender agent and remarketing
agent as referenced in Part I, Section 6(C) of this Commimment; and payment of
amounts - payable under Part I, Section 6(D) of this Commitment (Intemal
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Revenue Service Amount) and Section 6(E) of this Comnmitment (On-Going Fees)
(but not including fees 10 the Credit Facility Provider);

(iy  Fulfillment of the obligations under Part I, Section 10 hercof
(Indemnification), including payment of Legal Fecs, as detined therein, except
that for putposes- of the Guarantor’s obligations hereunder the phrase
“misrepresentations or intentional omissions of the Borrower” shall be substituted
for the phrase “acts or omissions of the Dorrower” set forth in Part I, Section

10(A). ; and

(i)  Fulfiliment of the obligations set forth in the Letter of Representation and
Indemnity Agreement exccuted pursuant to the bond purchase agreement hetween
the underwriter for the Bonds and HDC (“Bond Purchase Apreement”).

(B)  The limitations an the scope of Guarantor’s guaranty set forth in Section 11(A)
above shall neither apply to nor limit the obligations of the Borrower under the Loan Agreement
refercnced in Parl I Section 7 or wnder the HDC Regulaiory Agreement refercnced in Part 11,

Section 2 (A) of this Commitment.
12, Survival

The obligations of the parties under this Commitment shall not terminate upon the
making of the Loan or the Additional T.0an by HDC or upon the issuance of the Bonds nor shall
they merge into the Mortgage, Additional Morigage, Note, Additional Note, or nther Loan
documents and Additibnal Loan documents; but the same shall survive until all such obligations

are satisfied in their entirety.

13.  Completion Guaranty

The Guatantor shall enter into a completion guaranty with the Credit Facility Provider
(“Completion Guaranty™). The Completion Guaranty must run to 1IDC and be accepiable to

HDC in forim and subsiance.

14.  No Presumption Against the Drafier

The Borrower agrces thal, when interpreling this Commitment or any other document
delivered or to be delivered by the Borrawer to HDC, there shall be no presumption against HDC
because HDC is the party causing the drafting of this Comvmitment or such other document,

15.  Counterparts

To facilitate execution, this Commitment may be cxecuted in counterparts. It shall not be
necessary that the signatute of or on behalf of any party appcar on each counterpart. All
counterparts shall collectively constitute a single instrument. Tt shall not be nccessary in making
proof of this Commilment to produce ot account for more than a single counterpart containing
the respective signaiures of, or on behalf of, each of the patties hereto. Any signature page to
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any counierpart may be detached from such counterpart without impairing the legal cffect ot the
signatures thereon and thereaficr attached to another counterpart identical lhereto, except having
attached 1o it additional signature pages. Delivery of any signature page may he accomplished
by [acsimile or elecronic wransmission, provided that the hard-copy original signature page is
delivered with reasonable promptness thereafter, and the facsimile or electronic copy shall be
deerned an execuled original counterpart of the Commitment. .

No f HRTHER TEXT - SIGNATURES SET FORTH ONNEXT PAGE]
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Please signify your acccptance of the terms and conditions of this Commitment by
executing apd returning this Commitment along with the Commitment Fee. ' !

Yours very truly, ' i

NEW YORK CITY HOUSING
DEVELOPMENT CORPORATION

e b A DN o

- Fo - v P
Simon A. Racthius, Scnior Vice President

ACCEPTED AND AGREED T0:
Atlantic Yards B2 Owner, LLC
a Delaware limited liability company

RBy:  FC Cuetus Residential Development Fund NYC #1
a Delaware limited liability company

By: FC Atlantic Yards B2, LLC _
a Delaware Jimited liability company

"By . J_
Name: . :

Title: ;
GUARANTOR: ;

Forest City Enterprises, Inc.
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Please signify your acceptance of the terms and sonditions of this Commitment by
executing nod returning this Commitment along with the Commitment Fee,

Yours very truly,

NEW YORK CITY HOUSING
. DEVELOPMENT CORPORATION

By:

Simon A. Bacchus, Senior Vice President

ACCEPTED AND AGREED TQ:

Allantic Yards B2 Owner, LLC
a Delaware limited liability company

By:  FC Cactus Residential Development Fund NYC #1
a-Delaware limited Hability company

By:  FC Aflantic Yards B2, LLC
' a Delawars limited Liability company
| By e
Nameyf.¢ ; Wﬂ%ﬁ/ﬁggf
Tite: ™7 Zgar(vezy”

"GUARANTOR:"

Forest City Enterprises, Inc.

By: /M%

Name: Robers G. OBrien .
Title: Exeentive Vice President and
*  Chief Finaneial Officer
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Part I - Loan Commitment

Fxhibit 1 - Project Description

Exhibit 2 - Borrowcer's Contact Information
Exhibit 3 - Architect’s Certificate.

Exhibit 4 - Construction Monitor's Certificate
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- FINANCING COMMITMENT AND AGREEMENT

PARTII
Project:  Atlantic Yards B2
461 Dean Street
Brooklyn, New York
Borrower; Atlantic Yards B2 Owner, LLC
1. Governmental Approvals and Hazardous Materials

A, HDC’s obligation to fund the Loan and the Additional Loan is contingent upon
teceipt, in form satisfactory to HDC, of all necessary governmental approvals concerning the
Project and its principals.

B. The Project must have received clearance under the State Environmental Quality
Review Act (“SEQRA™) from all lead and involved agencies. The Borrower shall cooperate
fully with the SEQRA review of the Project conducted by HDC and any lead or involved
agencies and cornply with any tequircments imposed as part of a review or findings. No Bonds
shall be issued if the SFQRA review process has not been completed or if, in HDCs sole
discretion, material challenges to HTC™s determination are ponding or threatened.

C. The Bowower must comply with any HDC and Credit Facility Provider
requirements conceming inspection of the Project site for hazardous materials and conlamination
and shall provide HDC, the Trusiee and the Credit Facility Provider with a satisfactory
environmental audit and certification from an entity salisfactory to HDC and the Credit Fucility
Provider which shall indicate that the Project sitc and the surrounding area have been surveyed
and thal there is no evidence ol hazardous materials or hazardous material activity. The
Borrower shall obtain environmental jnsurance satisfactory in form and content to HDC and
naming HDC, the Trustee and Credit Facility Provider as“Additional Insurcd’. The Borrower
shall also provide HDC, the Trustee and the Credit Facility Provider with 2 hazardous matcrials
guarantee in form and content satistactory to HDC for any liability, loss or impairment of any
rights of HDC or iis presént or futare members, officers, employees or agents, the Trustee and
the Credit Facility Provider by reason of the presence of any hazardous materials.

D. The Borrower shall pay for (i) all costs in conducting and obtaining the
environmental audit and certification and (i) all costs of complying with any mitigation,
remediation ot other requirements of HDC or any governmental agency having jurisdiction in
connection with any environmental audit.

2. Borrower’s and Guarantor’s Cooperation

A. The Borrower and Guarantor shall cooperate with HDC and the Credit Facility .

Provider in all matters relative to the issnance of HDC's Bonds, the making of the Loan and the
Additional Loan and the advancement of the IIDC Funds. The Borrower shall execute an HDC
Regulatory Agreement (the “HDC Regulatory Apreement”) in which it shall covenant, among
other things, (i) to preserve the exclusion from federal income taxation of interest on the Bonds,




and (i) to comply with the requirements of HDC concerning the marketing, use and occupancy
of the Project. ' '

B. The Bottower shall, as o condition for the issnance of the Bonds, provide HDC with
all information, documents and exhibits which HDC and the Credit Facility Provider deem
necessary, and the Borrower shall execute all documents required, in connection with HDC’s
sale, issuance and delivery of the Bonds including, without limitation, any certifications, letters
of representation or legal opinions required wnder (i) the Resolution and (ii) the Bond Purchase

Agreement.

C. The Barrower shall provide HDC and the Credit Facility Provider with all
information, documents and exhibits as IIDC and the Credit Facility Provider deem necessary,
and the Borrower shall execufe all documents required by HDC, in connection with any
secondary market or ongoing disclosure regarding the Bonds, the Projecl, the Borrower or as
otherwise required by HDC pursuant to its policiss or any documents that may be required
pursuant to the Bond Purchase Agreement or as may be required by law or repulation.

. D. The Borrower shall prov'ide HDC, at least two (2) weceks prior Lo the anticipated sale
of the Bonds, with a schedule of anticipated requests [or advancement of Loan proceeds.

3. Organizational Documents

The organizational documents of the Borrower, its managing member and the members
of the managing member mus( be acceptable to HDC and the Credit Facility Provider and shall
comply with the provisions of the HDC Regulatory Agrecment. The organizational documents
shall contain language acceptable to HDC which provides that the Borrower is a “single purpose
entity” and bas been crealed for the sole purpose of developing, owning, and operating the
Project. The Borrower and its members or their counsel must certify that the orgasizational
documents presented at the issuance of the Bonds and Loan Closing are complete and that there
are no further amendments thereto. The Borrower’s organizationa] documents must contain a
_ provision requiring compliance with the HDC Regulatory Agreement and such provision must
also siafe the following: '

Cxcept as pravided in the last sentence of this paragraph, no member of the
company, or if such member, is a partnership or limited Liability company, no
puriner or member of such partpership or limited liahility company, may
withdraw or be added or substituted except with the prior written consent of the
New York City Housing Development Corporation (“HDC”) pursuait to the
provisions of HDC’s Regulatory Agreement. HDC shall be notified of all changes
of ownership, whether or not consent is_required. The limited liability company
agrees that it, atl present and future membets (or if a member is a parinership or a
limited liability company, any partner or momber of such partnership or limited
liability company) and assigns shall be bound to the tcrms and conditions stated in
HDC's Regulatory Agreement and any rules and regulations promulgated
pursuant to the HNC Regulatory Agreement. To the extent that any requirement
contained in HDC’s Regulatory Agreement conflicts with this Operating
Agreement, HDC’s Regulatory Agreement shall prevail. For so long as the
“Borrower is requited to comply with the HDC Regulatory Agreement, this
Section ___ shal) siot be amended without the prior wriften consent of HDC. This
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paragraph shall not apply to any persen that has no present or contingent control
over management or operations of the company and whose only interest in the
Borrower js as a passive participant in a tax credit investment vehicle formed and
managed by an affiliate of a recognized tax participant of a recognized fax credit

syndicator.

4. - Denefit of Funds

The Borrower agrees that it is in no way entitled to any benefits that may accrue o HDC
as a result of sale or investment of any funds deposited by the Borrower with HDC in connection
with the Loan, including, without limitation, any paymenis made to 1IDC for fees, nor shall the
Borrower have any rights to any interest or benefits derived from HDC’s investment of Bond
proceeds, except as may be provided in the Resolution.

5 Closing Documents

HDC and the Credit Facility Provider must have reviewed and approved all closing
documents prior to Loan Closing. The Borrower and the Guarantor agree to provide, execute

and comply with all documents reguired by HDC and the Credit Facility Provider in connection

with the Toan and ©© do all things necessary to achieve Loan Closing as expeditionsly as iy
possible. At Loan Closing, 11DC shall execute “Tax Excraption Affidavits” in order to permit
the Mortgage and the Additional Mortgage to gain exemption from the mortgage tecording tax.

6. Marketing

A, The Project shall be marketed pursuant to HDC's marketing requitements.  Priar
10 entering into a lease with an applicant for a uait in the Project, other than Market Rate Units,
auch applicant’s annual household income-and family size certification and documentation must

be approved by HDC.

B. The Borrower shall display a sign in public view on the sie indicating HDC’s
provision of financing. HDC will provide such sign which shall be erected within five (5) days
of detivery.

7. Approval of the Borrower and Principals

~ The Borrower and all principals thereof, and the managing agent for the Project, shall be
approved by HDC prior to their participation in the Project; provided, however, that the
Rorrowet, the principals lhereof as deseribed in this Commitment {including the Borrower’s
investor member), arc. hereby approved. The Borrower shall advise HDC prior lo the
Construction Loan Closing whom Borroiver expects 1o retain as managing agent of the Project.
The Bormower must provide to HDC a fully exccuted management contract for the Project,
satisfactory to TIDC in its sole disceetion, prior to the Construction Completion Date. If the
Project is o be managed by the Borrower or a related entity, then it must provide a management
plan satisfactory W HDC. Changes in {he Borrower or any entities holding an interest in the
Bormower subscquent to the sale of the Bonds are subject to the provisions of the HDC
Regulatory Agreement. During the term of the Loan and the Additional Loan, HDC shall have

L3

TiClusing Documentsiatiantie Yords R2CommitmeniBlora

[N




the option 1o terminate the management contract and cause Borrower to remove the existing
inanaging agent in accordance wilh the applicable provisions of the HDC Regulatory Agreement.

All necessary steps concerning the formation of the limited liability company and the
admission of members must ocenr prior to Construction Loan Closing, .

The Borrower or its attorney must certify that the organizational documents presented at
the Construction Loan Closing are complete and that there arc no amendments thereto.

8. Property and Liability Insurance and Title Insurance

A At Loan Closing, the Borrower shall provide cvidence of property and liabihity

insurance with respect to the Project as required by the Credit Facility Provider and by HDC. In
addition to the Credit Facilily Provider, HDC and the Trustee shall be named as an “Additional
insured” in form and content satistactory to HDC under any liability and property inswance
coverage required by the Credit Facility Provider. :

B. At Loan Closing, lhe Borrower shall provide HDC, the lrustes and the Crediit
Facility Provider with a standard American Land Title Association (“ALTA”) Mortgagee 's Titde
Policy for the Loan and also for the Additional Loan, issued by a company or companies

rcasonably acceptable to HDC, the Trustee and the Credit Facility Provider, in an amount equal -

to the maxjmum principal amount of the Loan and the Additional Loan. The staie of tille to the
land upon which the Project shall be constructed must be acceptable to HDC in its sole and
absolule discretion. The policy must be in a form and contain only those exceptions acceptable
1o HIDC and shall include, without limitation, ALTA Form 8.1 endorsement for Environmental
Protection Licns for state agencies and public benefit corporations and such other endorsements
as HDC may require. The title policy shall contain affirmative insurance that subsequently filed
mechanics’ and materialmen’s liens shall not take priority over the lien of the Mortgage or the
Additional Morigage, and shall be otherwise satisfactory to HDC and the Credit Facility
Provider. The survey for the Project shall be certified to 1IDC and the Trustee and shall be
satisfuctory in form and substance to HDC.

9. Letters of Credit

All letters of credit must be unconditional, irrevocable and fully assignable (as oficn as as
may be desired by the beneficiary) at no charge to the assignor of the assignee. "Any letters of
credit, surety bonds or financial security bonds must be in form, amount, and duration acceptable
1o HDC, Al letters of credit, surety bonds or financial security bonds must be 1gsued by an
institation acceptable to HDC and be accompanied by evidence satisfactory to HDC that they
have boen issued by duly authorized employees of the issuing instiwtion. »

10.  Borrower’s Representations and Attorney’s {Opinion

A, At the closing of the Bonds (1) the Borrower shall provide certain represenlations
and certifications and (2) counsel to the Borrower shall provide an opinion, all of which shall be
addressed ta HDC, the Credit Facility Provider and the underwriter for the Bonds, in form and
substance reasonahly acceplable to HDC, the Credit Facility Provider and the underwriter, and
shall cover, among other things, the following matfers: (a) information contained in the
disclosure documents for the Bonds relating to the Project and the Borrower, (b) pending or
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threatened Litigation relating to the Project ot the Borrower, and (c) the Loan and the Additional
Loan. :

B. At Loan Closing, the Borrower’s counse] shall provide an opinion lo HDC and the
Credit Facility Provider reasonably acceptable in form and substance to HDC and the Credit
Facility Provider.

11. Misceliancous Fees

Except whete otherwise specifically provided in this Commitment, Lhe Borrower shall
pay all expenses in connection with the Loan and the Additional Loan including, but not imited
to, tifle examination charges, title insurance premiums, survey charges, environmental report
costs, departmental and UCC searches, closing costs, all attorney’s fees, morigage and
documentary stamp taxes, if any, rceording and filing charges, any other tax, levy, imposition or
charge of any governmental authority upon or with reference to the Project, the Loan or the
Additional Loan, appraisal fees, the fees of any supervising architect or engineer, and any
application, commitment or extension fees. Yo the extent incurred, the Borrower shall pay the
forepoing expenses whether or not the Loan or the Additional Loan is made by HDC.

12. Assignment, Waiver and Benefit

A. This Commitment, when cxcented by the parlies hereto, contains the complete and
entire terms, conditions and understandings of the parties hereto of HDC’s agreement to provide
funding for the Loan or the Additional Loan as indicated, and no changes will be recognized as
valid unless they are reduced to writing and similarly executed. No specific waiver of any of the
terms hereof shall be considered as a general waiver, and any specific waiver shall be valid only
if in writing and signed by HDC and shall be limited to its express terms. This Commitment
shall be binding upon the successors and assigns of the Borrower, but shall not mure to their
benefil unless HDC shall specifically consent thereto in writing.

B. Nothing in this Commitment expressed or implied is intended or shall be construed
" to confer upon, or give to, any persan or any so-called “third-party bencficiary”, other than HDC
and the Borrower, any right, remedy or claim under or by any reason of this Commitment or any
covenant, condition or stipulation hereof. All the covenants, stipulations, promises and
agreements herein contained by and on behalf of HDC shall be for the sole and exclusive benefit
of the Borrower. :

13. Conflicang Provisions

In the event of any conflict between the terms hereof and the terms and conditions of the
docoments executed at the time of the Loan Closing, the docurments executed at Loan Closing
shall prevail. -

14, Severability

If any one or more of the covenants or agreements provided herein on the part of the
Borrower to be performed should be contrary to law, then any such covenant or agreement shall
be deemed severable from the remaining covenants and agreements hereof and shall in no way
affect the validity of the other provisions of this Commitment.
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15. Forum

The parties unconditionally and irrcvocably agree that this Commitment shall be
governed by and construed in accordance with the applicable laws of he State of New York
withot regard to its conflicts of laws principles. The parties herefo unconditionally and
irrevocably accepl the nonexclusive jurisdiction of the courts of the State of New York, waive
amy objection to the bringing of action in such jurisdiction, and consent to venus in any state or
Federal court located in the County of New York. The parties agree that scrvice of process may
be by hand or certified mail, return receipt requested or olherwise as permitted by law. The "
Borrower and the Guarantor irrevocably consent {o the service of any and all process in any such
action, suil or legal proceeding by service upon lheir designated agent. The Borrower’s and
Guarantor’s designated agent for service of process shall be David L. Berliner, General Counsel.
The location for service of process on Bomower and Guarantor shall be cfo Forest City Ratner
Companies, LL.C, One Metrotech Center 23" Floor, Brooklyn, New York 11201 or such other
address as may be specified by written notice to HDC or as may be permitted by law, and HDC’s
designated agent for service of process shall be its General Counsel at its corporate offices.

16.  Llectronic Signature

Neither HDC, nor any employee or agent of HDC has authority to or has agreed to enter
into any agreement, or to incur any obligation, with regard to the financing and any iransactions
contemplated by this Commitment, by e-mail, {ax, or other electronic means. This restriction on
authority may only be waived by a written agreement signed and delivered by an Authorized
Officer (as defined in the Resolution) of the Corporation and the party requesting such watver.
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EXHIBIT 1

PROJECT NAME: 461 Dean Street

"] TargetRent | Target Income ' Monthly
Unit Type ‘ Total Units Rents”
0BR 38% 40% 5 $494
1BR 38% . 40% § $533
' 2BR 38% 40% 1 5648
0BR 48%  50% 2B $640
1BR i 48% 50% 28 _$689
2BR 48% 50% 9 38356 |
0B8R 80% _ 100% 15 $939
| 1BR 80% 100% 16 $1,187
2 BR 80% 100% 5 $1.433 |
0BR 120% 140% 15 §1,437
1BR C120% | 140% 16 $1,800
2BR 120% £40% 5 $2,180
| 0BR 150% 160% 15 $1,810
1BR 150% 160% 5 $2.276
2 BR 150% 160% 16 | $2,740
0BR Market NA 74 $2.611
' 1BR Market NA 9 $3,353
2BR Market . NA - 1 $4,403

* The monthiy rents included in the underwiting are al 2012 Fair Market Rents as reflecled in the above
chart, This purpese of including the 2012 rents in this chart is to show how the Residential Rent
Achievement Level was delerminad below. The initial Monthly Rent will be set at the prevailing Fair
Market Rents in effect at the time that the HDC advertisement for the lottery is published.

Annual Minimum Residsntial Rent Achigvement Level (Includes 5% Vacancy). $E§,826.245

Annual Minimum Laundry Income Achievement Level (No Vacancy): $65,340

Annual Minimum Amenity Space Income Achievement Level {Includes 10% Vacancy). $87,966
Annual Minimum Commercial Income Achisvement Level (Includes 10% Vacancy). $238,208
Annual Minimum Storage income Achievement Level (Includes 10% Vacancy): $270,000

Gross Rent Achievement Level: $9,487,758

Minimum Apﬁraisal Amount upon Completion and Stabilization (B5% LTV):$108,188,235

Building Replacement Reserve Fund WMonthly Payment; ** $7 562.50
= Subject to annual increases in accordance with the New York City Consumer Price index

Scheduled Construction Period: 36 manths (plus two six-month extensions)




Permanant HDC Fitst Loan Payment Schedule
o Years 1-30 (360 monthly payments) To be paid according to schedule in Reimbursement

Agreement

Permanent HDC Additional Loan Payment Schedule
« 2% Hard Debt Service Years 1-30 (360 monthly payments): §19,341.67

« Inaddition to the 2% Hard Debt Service on the Additional Loan, HDC requires the foliowing
Escrow payments o be made towards paying down the principal of the Additional Loan:

Additional Additional
Enhancement Period Payment / Year Payment / Month
Years 1 -5 $330,000/YT. $27,600/Mo.
Years 6 - 10 $197,000/Yr. $16,416.67/Mo.
Years 11-15 $197 DOD/Yr. $16,416.67/Mo.

Notwithstanding any provision to the contrary, Borrower's obligation to make escrow payments toward the
principal of the Additiona! Loan shall terminate upon the occurrence of: (i) Borrower obtaining higuidity
enhancament for the Loan through vear 20 of the credit enhancement pericd or (ji) the inlerest rate on the

Bonds converting to a fixed rate,

I~
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EXHIBIT 2

BORROWER’'S CONTACT INFORMATION

Atlantic Yards B-2

Project:

461 Dean Strect

Brooklyn, New York (the “Project”)
Borrower: Atlz}ntic Yards B2 Owner, LLC
Borrower’s EIN: 46-1158921
Borrower’s contact person: General Counsel

Borrower's secondary contact person: LExecutive Vice President, Finance

Phones: (718) 923-8400
Fax: (718) 923-8700
Beorrower’s Address: One Metrotech Center .
23" Floor
Brooklyn, NY 11201
Borrower’s email address: dberlincrgfere.com

Borrower’s counsel name, address

& phone: David L. Betliner, General Counsel

Forest City Ratner Companies, LL.C
One Melrotech Center

23' Floor

Brooklyn, NY 11201

Martin Siroka, Esq.
Bingham McCutchen LLP
399 Park Avenue

New York, NY 10022

AP
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EXHIBIT 3

ARCHITECT'S CERTIFICATE

TO: NEW YORK CITY HOUSING DEVELOPMENT CORPORATION
110 William Steeet, 10™ Floor
New York, New York 10038

PROJECT:

Block: , Lot

Reference is made to the plans and specifications, working drawings and addenda for desipn and
construction prepared by . _including
any pemmifted changes, modifications and amendments thereto as more specifically deseribed in
the Schedule I herclo (hereinaficr collectively referred to as the “Plans und Specifications™)
relative to the buildings and improvements (the “Work?) on. certain premises known as and by
street number anl
Block(s) __, Lot(s) o (the “Premises™).
The Work constructed on the Premises shall be referred to as the Project.
: i being a duly licensed and registered
professional architect in the State of New York, does hereby certify to the New York City
Housing Development Corporation Lhat to the best of its knowledge and belicl:

L. the Plans and Specifications are in substantial compliance with all
applicable governmental faws, ordinances, rules, restrictions and regulations
including, without Jimitation, those in respect to zoning, building, environmental,
unit accessibility and adaptability for the disabled matters),

2. the completed building(s) in the Project are in compliance with the
construction and design requirements contained in Chapter 11 of the New York
City Building Code or New Yotk City T.L 58-87 as applicable, Section
804(D(3)CY of the lederal Fair Housing Act (42 U.S.C. 3604(H)(3)(C)) and
implementing regulations at 24 CFR 100.205, the Americans wilh Disabilities Act
and Section 504 of the Rehabilitation Act of 1973 (29 US.C. 794} and
implementing regulations at 24 part CFR 8,

3. the Project has been constructed substantially in accordance with the Plans
and Specifications and is free from material defects in materials and
workmanship.

4. all certificates, permits and licenses, required for the Project have
been obtained including, without limitation, the electrical, plumbing, hcating,
insurance and other certificates required by munieipal, state or federal
governmental or quasi-governmental departments or agehcies having or asserting
jurisdiction over the Project. '
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5 the Project does not contain any violation of building, housing and

aintenance andfor construction codes or violations of the New York Multiple
Dwelling Law or the New York Multiple Residence Law.

6. the remaining usef) life of the Project extends beyond

—_—t
7. the changes, modifications or amendments lo the Plans and
Specifications which' occurred subsequent to . (the

construction loan closing date) do not:

(1)  substantially change (he scope, quality or
appearance of the Work;

{b) change the number, distribution  or
configuration of any unit in the Project;

{c) change the apgregate number of xooms in
any unit of the Project;

(@  muaterially reduce the floor area of any unit
or other space in the Project; or

(¢}  cause similarly desipned units not to be
similarly constructed.

Name:

Date:

T\Clpsing DvcomentstAtlaniic Yards BACommbkments.docy
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EXHIBIT 4 -

CONSTRUCTION CONSULTANT’S CERTIFICATE OF COMPLETION

To: [ Name and Address of Bunk ]

To:  New York City Housing Development Corporation
110 William Street, 10th Floor, '
New York, New York 10038
Attention:; President

Re:  The rchabilitation [construction] of building(s) containing [in the aggregate]
units of residential housing, and approzimately __ on-site surface patking facility
located at [ address ] (Block __, Low(s) __) in the City of New York,
County (the “Project™)

Reference is made to the final plans and specifications, warking drawings and addenda dated
, 20 and prepared by : {*Architect”), including any
permitled changes, modifications and amendments thereto {collectively, the “Plans and
$pecifications™), relative Lo the construction work (the “Work™) to the premiscs deseribed above
(the “Premises™). With regard 1 thc Work the undersigned has acled as construction consuliant
o_ (the “Bank”). Based on periodic site observations and to the best of our
ability and knowledge, we are of the opinion: ’

(a)  that the Work, baving been perjodically observed by the undersigned, has
been found to be free from material defects in materials or workmanship and to have
been completed substantially in accordance with the Plans and Specifications, except for
those unfinished items of Work st forth on the list annexed hercto as Schedule I (the
“punch List Hems™), which list also includes the cost of completion or correclions of the
unfinished items of Work;

(b)  inthe event there was a casualty to the Premises, that all Work required to
restore the Premises has been satisfactorily completed; ‘

(6} that to the best of our knowledge, and after reviewing such documents and
other infornation as in our judgment are necessary or appropriate, the required -
governraental and municipal permits, licenses, certificates and approvals have been
obtained relative to (i) the instatlation, alterations and operation of any equipment on the
Premises (exclusive of any certificates or approvals required from the Department ol Air
Resourccs) and (ii) the ocoupancy of the Premises, inclusive of one or morc temporary O
permanent certificates of occupancy if such is required by law or one or morc Jetters or
centificates of completion from the Department of Buildings, as the case may be;
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(d)  thal at the time of our regaisition visits to the Project, we did not observe
any conditions which would constitute violations of building, housing maintenance
andlor construction codes or violations of the New York Muliple Dwelling Law of the
New York Multiple Residence Law; and that all building code violations of record have
been discharged or removed and/or all necessary work bas been done for the discharge or

removal thereof;
(e)  thalall necessary utilities are connected to the Premises;

()  that . ;20 is the Date of C-omp]e'tion of the Work, which
Date is defined as the date when the Work is completed substantially in accordance with
the Plans and Specifications, so that the Project can he utilized for its intended purposc,

as evidenced by our report dated B

(g)  that it is expressly understond that the pe.riodic observations of the

construction consultant and this Statement of Opinion shall not relieve any party from the
fulfillment of cusiomary and contractual responsibilities and ebligations, and

(h)  that this Stalement of Opimion is for the sole use and benefit of the Bank,
the New York City Housing Development Corporation and New York City Department
of Housing Preservation and Development, and is not intended to benefit any other
parties either incidentally or di rectly.

{CONSULTANT]
By:

Name:
Title; _ . —

Dated:

[The following is to be filled in upon
completion of Punch List work, if applicable.

Upon observation of the previously unfinished ot unpexformed items set forth in Schedule 1
hereto, we are of the opinion that all such items have been completed on or before
20, substantially in accordance with the Plans and Specifications.

[CONSULTANT]

By:

Namec:
Title:

Pated
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SCHEDULE T

PUNCH-LIST ITEMS

" Value (Fstimated Cost) of

Description of Unfinished Unfinished Work (Materials,

" Building and/or Iloor
" Labgr, Profit and Overhead)

or Apartment Number ~ Unperformed ltems of Work
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