


severe and negative environmental impacts. As a result, ESDC should have
prepared an SEIS to evaluate those impacts, taking into account, among other
things, the examples of project delays and long construction schedules
elsewhere, including those identified by Professor Shiffman and Mr. Goldstein."

C. The Reasonable Worst Case

The Appellants argue strenuously that the outside completion dates
included in the MDA had no relevance to the likely construction schedule — they
simply defined the outside limits of when the Project and its various elements
were to be finished, and that FCRC’s obligation to use “commercially reason-
able efforts” to complete work by 2019 was the more compelling provision of
the MDA. Thus, projecting into the future, they argue that the Project could be

built out before 2035.

19 As noted, the Prospect Heights Petitioners submitted the affidavits of Professor
Shiffman and Mr. Goldstein in response to the Appellants’ criticism that they had not
provided any specifics regarding long-term construction impacts. In our view, however, it
was not our responsibility to come forward with experts; having the raised the concern in the
ESDC SEQRA hearing, it was the agency’s obligation to make the appropriate investigations.
An instructive case in this regard is a 2010 Ninth Circuit decision under the National Environ-
mental Policy Act, which was, of course, the model for SEQRA. The case is Te-Moak Tribe
of Western Shoshone of Nevada v. Department of Interior, 608 F.3d 592, 605 (2010), it
makes it clear that the agency has the burden of analyzing potential impacts identified by the
public.
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The Petitioners agree this is possible — but no more possible or likely than
the Project and its elements will be completed after those dates. Just as a “for
instance,” the three projects ESDC cited in the Court below in different contexts
— 42™ Street, Riverside South and Battery Park City — remain unfinished after 26
years, 30 years and 42 years respectively. For none of these was it anticipated
that their completion would take so long.

In any case, even if ESDC had had some basis for adhering to the 10-year
construction schedule in the Technical Memorandum and its approval of the
MGPP, the relevant regulations under SEQRA required it to analyze the
construction impacts under a “reasonable worst case scenario.” This obligation
is spelled out in the City’s CEQR regulations and very specifically in the CEQR
Technical Manual,?® which ESDC and FCRC have regularly cited and endorsed
in opposing the Petitioners’ claims in this proceeding.

The “reasonable worst case scenario” requirement is identified and
explained in detail in Chapter 2 of the Technical Manual. As explained there,
the purpose of using such a scenario is to ensure that the SEQRA analysis takes
account of the reasonably-assumed maximum impacts that may result from the

proposed action [CEQR Technical Manual, pp. 1-3, 5, 8-9]. In this case,

20 The Technical Manual can be found on line at http://www.nyc.gov/html/oec/html/ceqr
/technical manual.shtml.
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whatever basis there might have been for ESDC to believe that a 10-year
construction schedule might still be met, the “reasonable worst case scenario"
was clearly reflected in the MTA Agreement and the MDA, which allowed
FCRC 25 years to complete the Project. These were not speculative limitations
but dates made specific in the two principal documents governing construction
of the Project. Even if 2035 was an “outside” date with uncertain relevance as
ESDC argues, it was nonetheless the date made real, in terms of the “reasonable
worst case scenario,” by those two agreements; and as discussed above, the
situation those dates reflected was certainly known to ESDC before it finalized
the Technical Memorandum and approved the MGPP. In failing to follow the
requirements spelled out in the CEQR Technical Manual, ESDC violated
SEQRA, as the Court below correctly held.

The Appellants contend, however, that ESDC made a reasoned judgment
when it chose to go with a 10-year build out as the reasonable worst case. In
fact, however, neither the MGPP nor the SEQRA Technical Memorandum
addressed the question of what constituted such a case; nor could they have,
given that they denied that there would be a construction schedule possibly
extending to 2035. Just as ESDC never addressed the negative impacts of a

delayed project build out — impacts that should have been evident from the
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historic examples as close to Atlantic Yards as Atlantic Terminal — so it never
considered, much less took a hard look at, whether the longer build-out would be
the reasonable worst case for the purpose of assessing construction impacts.
Moreover, ESDC disregarded the section of the CEQR Technical Manual
that explicitly identifies “Duration” as one of the elements that must be taken
into account in evaluating construction impacts [CEQR Technical Manual,
Chapter 22, pp. 1, 6, 9, 10]. In the case of the Project, the reasonable worst case
in terms of duration, as reflected in the MDA, is 25 years (and it could be
longer). Thus, even if ESDC had had a rational basis for believing that the
Project would be completed in 10 years — and we do not believe it did — it was

obligated to analyze and consider the impacts of the longer construction period

before it acted on the MGPP. This it failed to do.?'

2l The Appellants argue that the “intensity” of construction impacts at a particular point in
time is a more appropriate measure of worst case impacts than the duration of the impacts.
But there is nothing in the record to support this position or the asserted choice, which clearly
was made only in response to the Petitioners drawing attention to the CEQR Technical
Manual directives. That the potential impacts are of stalled or extended construction are more
severe than the moment of most intense activity is reflected in the Shiffman and Goldstein
affidavits. As anyone who has lived near a construction project can attest, it is the duration of
construction that drives people to madness, not the moment when the loudest bang happens to

happen.
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D. Build-Year Confusion

Citing Wilder v. N.Y.S. Urban Dev. Corp., 154 A.D.2d 261 (1¥ Dep’t

1989), app. denied 75 N.Y.2d 709 (1990) and Fisher v. Giuliani, 280 A.D.2d 13

(1* Dep’t 2001), the Appellants contend that this court and others have held that
the judiciary will not second guess the agency’s choice of the “build year” — the
specific point in time when a project is expected to be completed and generate
the most substantial operational impacts. Even if this were so —and we agree
that it is generally true — the courts would have the authority and responsibility
to review the choice as to rationality; if the year chosen had no basis in reality,
its selection would presumably be subject to review under the “arbitrary and
capricious” standard of Article 78.

The more pertinent point in this case, however, is that the irrational action
involved here was not ESDC’s choice of the “build year,” but its failure to take
into account the impacts of construction over as many as 25 years. ESDC has
never disputed that it was obligated to assess the environmental impacts of
construction, but it did so on the basis of a 10-year build-out. If, as we have
discussed above, construction is likely to last as long as 25 years, then the
agency needed to evaluate the impacts of that much extended build-out. This

has nothing to do with the selection of a “build year” and the analysis of the
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impacts in that specific and somewhat theoretical year. But it has everything to
do with the real impacts of the Project, which, in this case, were not considered
or assessed due to the agency’s decision to adhere to the 10-year analysis it had
undertaken in the 2006 EIS.

It is difficult to understand how, in their Briefs, the Appellants could
confuse the concept of the “build year” with the issue of long-term construction
impacts. Whatever the reason, their reliance on Wilder and Fisher is misplaced.22

E. Consideration of the MDA

FCRC (but not ESDC) contends that the Supreme Court erred in con-
sidering the terms of the MDA in reaching its decision, claiming that the use of
the Agreement “to impeach ESDC’s environmental analysis was improper.”
This position is based on the argument that court can only consider documents

and information that was before the agency at the time of its decision.

2 In a footnote in its Brief, FCRC chastises the Court below for the manner in which it

distinguished Wilder, asserting that that case and this one are factually the same, both
resulting from downturns in the real estate market. This, however, is to miss the point. The
issue raised in Wilder was the impact the project would have on the environment once it was
completed, and a later completion date might have increased those impacts due to traffic
growth and the like. The question in this case is the impact will the project will have because
construction is now likely to extend over 25 years, not 10. That was not an issue raised or
decided in Wilder or Giuliani. The same substantial distinction applies to the cases cited by
FCRC at p. 44 of its Brief and by ESDC at pp. 65-66 of its Brief regarding the “build year.”
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FCRC’s position is disingenuous at best and would make a mockery of the
role of the courts at worst (which may be why ESDC did not choose to make an
issue of the point). To begin with, if strictly applied, FCRC’s position would
sanction fraud and lack of disclosure. Here, as we have argued above, there was
ample information available to ESDC to make it clear that the Project could not
and would not be completed in a 10-year time span. Indeed, several months
before the 2009 MGPP was approved, the agency’s CEO, recognizing the
collapse of the real estate market, acknowledged that would be “decades” before
the Project was completed. In addition, the available market data showing the
Brooklyn residential sales had tumbled by two-thirds and the virtual drying-up
of construction loans were clear indications that the projected 10-year build-out
was a fantasy well before the 2009 Technical Memorandum was issued and the
2009 MGPP was approved. The terms of the MDA were simply a reflection of
those realities which, as discussed below, it is quite likely the agency understood
(or should have understood) when the board approved the MGPP. But even if
the board was not cognizant of those terms, it was, for all we know, because they
were withheld by agency staff. If the position FCRC has taken were the law, the
courts would be precluded from inquiring into the actual circumstances, even if

they involved intentional withholding. That cannot be, and is not, the law.
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Second, it is also disingenuous for FCRC to argue that the terms of the
MDA could not be considered, because the crucial one was in fact before ESDC
when it approved the 2009 MGPP. That critical term was that construction
could extend for 25 years. This was contained in the lease abstract (or summary)
that was made part of the MGPP (A. 3964-65).2 If, as is the case, it was not
called out to the directors, it was nonetheless before them. In addition, so was
the MTA Agreement, with its 17-year extension of the acquisition schedule (A.
3826-34). Again, the terms were not revealed to the directors in block capitals;
in fact, the directors probably had no idea of the extent of the extension. But
that in its own right is the point. The relevant information that could have
provided the ESDC board with an understanding that Project construction could,
and likely would, run on for up to 25 years was so obfuscated as to be all but
invisible. It was only when the MDA became public that the specific deadlines
were revealed in a way that cut through obscure references in the 2009 MGPP.

The Court below acted properly in examining the MDA and using it both to

22 On oral argument, ESDC represented to the Court below that in implementing the 2009
MGPP, it was relying on the MDA, “the principal terms of which are outlined in the record.”
But whatever terms were in the record, they did not include the MDA deadlines, and while
ESDC emphasized to the Court that FCRC would be obligated to use “commercially-
reasonable efforts” to complete the Project by 2019, it did not mention that there were more
specific, and far more distant, deadlines covering every element of the Project.
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clarify those references and to pass judgment on ESDC’s claim that it had been
rational in adhering to the 10-year construction schedule.

Third, as the Supreme Court observed, it strains credibility to accept the
Appellants’ claim that the terms of the MDA were not known by agency staff by
the time the 2009 MGPP was approved (A. 24). They were certainly aware of
the terms of the MTA Agreement and the extensions that it provided for property
acquisition. And they were sufficiently aware of a 25-year outside date to have
included in the abstract of lease made part of the MGPP the 25-year term that
lessees would be given to commence construction of their particular buildings
(A. 3965). It is hard to believe that the 25-year figure was plucked from thin air,
without having reference to specific terms that had already been agreed on or
were clearly expected to be agreed on. It is undoubtedly true that the terms of
the MDA only became legally binding when the MDA was signed in December
2009. But that is not the issue here. The issue is whether ESDC acted rationally
when it adhered to the 10-year build-out. If, as the Petitioners submit is the case,
the 25-year deadline was under discussion (and, more likely, agreed to) at the
time the MGPP was approved, that clearly bore on the question.

The Appellants cite Featherstone v. Franco, 95 N.Y.2d 550 (2000) in

support of their claim that the Supreme Court should never have considered the
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MDA, because it was “not before” the ESDC directors when they approved the
2009 MGPP. But the reasons we have identified above clearly distinguish this

case from Featherstone. Among other things, the MDA was effectively made

part of the administrative record in the sense that the 2009 MGPP and the
Technical Memorandum both referenced the fact that separate development
agreements were to be drafted and executed by FCRC; and it was these
agreements that would supposedly embody terms that would assure completion
of the Project by 2019. As it turned out, the MDA included the many further
terms, described above, that bore on likely completion dates, but these were
suppressed, even though, as we have noted the lease abstract identified (albeit
lost in several hundred pages) a 25-year development term. This case is much

closer to Matter of Cohen v. Kohler, 181 A.D.2d 285 (1* Dep’t 1992), where

this court granted a motion to renew and directed reconsideration of the plain-
tiff’s discharge, because the agency involved failed to include as a part of the
record pertinent information bearing on the discharge. This is very much what
the Supreme Court did in this case, and it did so correctly.

F. The Technical Analysis

The Appellants argue that if ESDC acted arbitrarily and capriciously by

adhering to the 10-year construction schedule in the Technical Memorandum,
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the agency made up for this with its hastily-prepared Technical Analysis sub-
mitted to the Supreme Court in response to its remand order. In point of fact, it
was not really in response to the Court’s order, which had rather asked for a
reasoned elaboration of the reasons that ESDC continued to use the 10-year
build- out in evaluating the environmental impacts of the 2009 MGPP. But
responsive or not, the Appellants’ position does not withstand scrutiny.

To begin with, even if the evaluation contained in the Technical Analysis
were persuasive, the Petitioners submit that it could not cure the failure of the
ESDC Board to have had such an evaluation before it at the time it approved the
MGPP. This is established law: the first important SEQRA case decided by the

Court of Appeals — Matter of Tri-County Taxpayers Association v. Town Board

of Queensbury, 55 N.Y.2d 41 (1982) — held that a failure to comply with

SEQRA could not be cured retroactively, but that the offending agency was
obligated to correct the deficiency and only then take action on the proposal.
The Court of Appeals observed that if this remedy was not enforced, there was
every reason to believe that an after-the-fact cure would have ended up as a
justification for a previously-made decision. This same reasoning applies in this
case. If ESDC failed to comply with SEQRA in connection with its approval of

the 2009 MGPP, as the Court below held, it should be required to prepare an
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SEIS and only then evaluate the MGPP after considering the environmental
impacts of a 25-year construction timetable.

In fact, as the Court below found, the Technical Analysis was pretty much
what the Court of Appeals had warned about: a hastily assembled after-the-fact
justification rather than objective evaluation of the negative impacts of a 25-year
construction schedule. Not surprisingly given everything else that characterized
ESDC'’s approach in the case, the agency’s conclusion, supposedly documented
by the Technical Analysis, was that 25 years of construction would result in no
significant or new or different impacts as compared to those described in the
2006 FEIS and thus no SEIS was required or warranted.

It is the Petitioners’ view that the Technical Analysis did not represent a
good faith effort to measure the negative effects of a 25-year construction
schedule, but was rather part of ESDC’s continuing effort to disclaim and conceal
the very real long-term impacts that such an extended build-out would impose on
the Petitioners’ surrounding neighborhoods. In this regard, we took note in the
Court below, and we take note here, of some of the principal deficiencies in the

Technical Analysis.

1. Long-Term Cumulative Impacts. The most glaring deficiency of the

Technical Analysis was its failure to consider the long-term cumulative effects of
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25 years of ongoing construction on the health of the surrounding neighborhoods.
Not the physical health of residents but the fabric of the neighborhood: the will-
ingness of residents to stay in the face of prolonged construction, the willingness
or reluctance of owners to make improvements or renovate existing housing stock
— in short, the impact of Project construction over 25 years in diminishing the
ambiance and natural growth of adjacent areas.

This failure was not one of inadequate consideration; it was one of never
identifying, much less addressing, these impacts. The Prospect Heights Peti-
tioners had complained about this failure from the time comments were accepted
on the 2009 MGPP and again in their court papers (A. 608-10), but ESDC and its
consultants did not respond. It was to fill this void that the Prospect Heights
Petitioners submitted the affidavits of Professor Shiffman and Mr. Goldstein
referred to previously. These affidavits addressed the impacts of stalled and
extended construction, citing specific examples in and beyond New York. Yet
despite the history of these and other projects, the Technical Analysis did not
address the cumulative implications of long-term construction or otherwise
identify the potential of the negative effects on the well-being of adjoining

neighborhoods.
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Instead, the Technical Analysis evaluated each area of potential impact in
isolation. What it did was simply take a series of separate elements — traffic,
noise, neighborhood character and the like — and assessed them separately; and it
compounded this approach by evaluating impacts on a “localized” basis, as if the
Project were a series of separate buildings. Nowhere was there to be found an
analysis of the overall implications to the surrounding neighborhoods of 25 years
of continuous construction.”?

2.  “Temporary” Impacts: Open Space. Expanding upon the approach

taken in the 2009 Technical Memorandum, the Technical Analysis dismissed
many adverse impacts resulting from the extended construction schedule as
simply being “temporary.” For example, in assessing the impact of the extended
build-out on open space and the requirements of the GPP and 2009 MGPP that
eight acres of publicly accessible open space be provided, the Analysis justified
its assertion that no new impacts were involved by stating that “the temporary

impact identified in the FEIS would extend longer, but would continue to be

2 At one point, the Technical Analysis acknowledges that that the Project would have
“significant adverse neighborhood character impacts in the vicinity of the Project site during
construction, but these impacts would be localized and would not alter the character of the
larger neighborhoods surrounding Project site.” (Technical Analysis, p. 69) However, there is
nothing in the Analysis that supports this assertion — no reference to other similar situations,
no citation of studies regarding the cumulative impacts of long-term construction on adjoining
neighborhoods. It is simply a bare statement made by the unknown authors of the document.
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addressed by the incremental completion of the Phase II open space.” (A. 223)
In this case, however, the “temporary” negative impact would last up to 15 years
longer than assumed in the FEIS — 15 years in which the adjacent neighborhoods
would be without the promised open space benefits of the Project.** Three years
without adequate open space is an impact that might be characterized as
“temporary;” 15 years is clearly something else.

3.  Block 1129. This huge block lies between two sections of the
Prospect Heights Historic District and is directly across Dean Street from a
residential area. The Block once supported a variety of structures, including a
historic bakery, but these have been razed by FCRC. Under the 10-year Build-
Out, Block 1129 was to be use for interim parking and construction staging for
four years, following which underground parking would become available (A.
2296). Under the 25-year build-out schedule, the Block would instead remain as
an 1100-vehicle surface parking lot (accommodating Arena and other traffic)

and also be used as a staging site for 12 years or more. The residents in the

24 In addition, because FCRC will not be acquiring the full Project site up front, as it was
required to do under the GPP, but will rather take possession of the individual building sites
only when it is ready to build on them, FCRC will not provide (or be able to provide) tem-
porary open space on many of the lots, as it supposedly would have done under its original
obligations. This change was not identified in the Technical Analysis, which mistakenly
assumed that the temporary open space identified in the GPP and 2006 EIS would continue to
be provided under the 2009 MGPP. As a consequence, the impacts of the lost open space
were not addressed.
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Historic District and along Dean Street would thus have to contend with the
adverse impacts of a huge lot filled with autos, construction vehicles and
construction equipment for three times longer than had been assumed and
evaluated in the FEIS.

For the nearby residents, the eight years of additional impacts would
include the pollution of their views, the congestion from the traffic and, perhaps
more than any other negative, the noise of a facility that would be active from
dawn (when construction workers arrived) to late at night (when the crowds
from the last of the Arena shows — whether a basketball game or the Circus or
some other event — exited in search of their cars). Moreover, as a result of other
Project changes, the demand for parking on Block 1129 increased under the
2009 MGPP, and this, in turn, would require FCRC to turn to “stackers” to meet
that demand (A. 222) — something not planned under the 10-year construction
schedule [see A. 2042-43]. The stackers would add to the noise that would be
especially intrusive at night; yet no analysis of the impact has been provided —
not for one day, much less over 12 years. In fact, the noise impacts of the
surface parking lot have never been studied — not only the impact of the stackers
but of doors being slammed, engines starting up, horns blowing, tires squealing

and users talking in loud voices — and not for one year, much less 12. This
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constituted a significant change in impacts on a large number of people for
many years, but it was not addressed in the Technical Analysis.

4.  Delay in Underground Parking. Under the 10-year construction

schedule, underground parking for the Arena was to be provided once Phase 1
was completed. This was held out as a major mitigation element by buffering
adjacent neighborhoods from the noise and other negative impacts that accom-
pany surface parking. This mitigation would be lost for eight years or more as a
result of the delays in completing Phase 1 and slower progress anticipated for
Phase II construction. This, too, represented a significant change that was not
addressed in the Technical Analysis.

5.  Multiple Arena Events. FCRC recently announced that it has

booked the Ringling Brothers Barnum & Bailey Circus for the Arena (A. 900-
02). Based on its operations at Madison Square Garden and other venues, the
Circus will present two or three shows a day on weekends and two on some
weekdays. Other booked acts, such as Disney on Ice, may also present more
than one show a day. This is a new development that was not addressed in the
FEIS, the Technical Memorandum or the Technical Analysis; the worst case
analyzed in those documents assumed only one show a day. Multiple shows a

day would have significantly greater impacts than those presented in the
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environmental analyses to date. Traffic congestion would extend over longer
periods and the emission of air pollutants would be greater as a result. This has
particular implications in terms of the 8-hour ambient air quality standards,
which cumulate emissions over that period of time; a second event within eight
hours of the first would have the potential to cause a violation that would not
have been projected assuming only a single show, as the FEIS did for its worst
case evaluation. The imminent booking of the Circus was undoubtedly known
to ESDC at the time it prepared the Technical Analysis, but was not mentioned
in that document.

Many of the deficiencies noted above were also identified by the Supreme
Court in its Final Decision. In presenting these, the Petitioners did not ask
Justice Freedman to evaluate or otherwise pass judgment on the severity of the
impacts, and she did not do so or attempt to do so. Rather, they asked the Court
below, as they ask this Court, to take note of the potential impacts that, in the
haste with which it was put together or because ESDC had not made the
analyses required to address the issues, the Technical Analysis simply ignored.
It may be that when these impacts are analyzed in accordance with SEQRA,
they will be found by ESDC to require no modifications to the Project or no

further mitigation. But it is also possible that after considering the potential

63



impacts, the agency will conclude that there are steps that can be taken to
moderate or mitigate those impacts.” This is the purpose and mandate of
SEQRA and the process that the Supreme Court has ordered ESDC to

undertake. We ask this Court to affirm that decision.

25 ESDC lays considerable emphasis on the mitigation plan that it is required to implement,
suggesting that this will work to mitigate any additional impacts of the extended build-out.
But that plan does not address such impacts as long-term cumulative effects, since these were
never identified, nor does the plan consider mitigation that might offset or reduce the loss of
open space or the extended duration of surface parking on Block 1129. Furthermore, while
not a matter of record, the current mitigation plans as set forth in the Amended Memorandum
of Environmental Commitments are not being effectively enforced.
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Conclusion

For the reasons set forth above, the Decision and Order of the Supreme

Court entered on July 19, 2011 should be affirmed and the Petitioners should be

granted such further relief as this Court deems just and proper, including their

costs in this proceeding.
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